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Four Questions for Today 
 

1. What is coming our way? 
2. When? 
3. Why? 
4. How is it going to change the way I do 

business? 

ADJUDICATION AND THE  
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What is coming our way? 
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The Expert Review by the Numbers 
• One mandate (11 February 2015) 
• One Report (14 months in the making) 
• Thirteen “advisors”, five advisory gp. meetings 
• Sixty stakeholders, thirty stakeholder meetings 
• Ninety issues considered 
• One hundred individual recommendations 

 
All fast tracked to become legislation 
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It all turns on three core issues 

• Modernization (70 recommendations) 

• Prompt payment (9 recommendations) 

• Effective dispute resolution (21 recomm.) 
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Modernization  
• Broadens lienability (AFP, capital repair etc.) 
• Rationalizes preservation (time, condos etc.) 
• Mandatory holdback release (not early) 
• Simplified procedure for <100K liens 
• New York style trust provisions (presumption) 
• More bonds, faster, surer payment by bond co. 
• Many housekeeping type amendments 
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Prompt Payment  

• Private and public sectors, all levels 
• Triggered by “delivery of proper invoice” 
• Followed by: Notice of Intention to Withhold 
• Mandatory, non-waivable interest 
• Right of work/contract suspension, but only 

after adjudication 
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Effective dispute resolution 
• Statutory minimum “adjudication” scheme 
• Covers time, money, deficiency set off, COs  
• Interim binding decisions, enforced by 

summary judgment if necessary 
• Creation of ANAs (Adjudicator Nominating 

Authorities) 
• Lien rights preserved 
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When? 
• 98 of 101 Recommendations accepted 
• AG actively involved, Bill being drafted now 
• Advisory groups meeting now 
• First reading this summer likely 
• To be introduced in Fall 2017 session 
• Roll out likely in 2018 
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What was the reaction in the UK when similar 
legislation introduced there in 1996? 

HH Humphrey Lloyd, QC: 
“One of the remarkable features of the introduction of the 
legislation in the UK (and elsewhere) was (and still is) the 
absence of any proper study as to its effect […] when the act 
was introduced a Minister said ‘... the Bill would give the 
industry a flying start in its campaign to improve its efficiency, 
cut costs, and become more responsive to the needs of its 
clients.’ Yet there is no evidence of any such efficiency or of 
costs being cut or that the Act has made the industry more 
responsive to the needs of its clients.” 
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What was the result in the UK? 
“Adjudication has substantially reduced the workload in 
court… The volume of construction litigation has clearly 
reduced as a result of adjudication.” 

Gould & Linneman, Ten Years on: Review of Adjudication in the United Kingdom 
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What was the result in the UK? 
“The use of adjudication is self-evidently linked to overall 
construction output, but the popularity of the process can now 
be said to be secure as the preferred formal dispute resolution 
mechanism for the construction industry. The relatively few 
adjudication cases that get referred to the courts also bares 
witness to its success. Though arbitration cases seem to be on 
the increase, especially for major disputes, there is little sign that 
the construction industry has any growing disaffection for 
adjudication and the Government’s plans to down-size the court 
service will likely serve to increase its use." 

Kennedy et al., The development of Statutory Adjudication in the UK and its relationship with 
construction workload 
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What was the result elsewhere? 
“The consensus among stakeholders across Australian 
jurisdictions is that, although underutilized, where the 
legislation is relied upon and is used by the intended parties, 
it has successfully made a positive impact on the flow of 
payments in the industry.” 

Economics References Committee, “I just want to be paid”- Insolvency in the 
Australian Construction Industry, The Senate, December 2015 
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Why go to all this trouble? 
• Cash is king: waiting  until the job is over is too 

late, lien or no lien, bond or no bond. 
• Cash flow = interim binding solutions geared 

to a single payment cycle 
• Do-it-yourself ADR: give a man a fish, feed him 

for a day; teach him to fish, feed him for life, 
same with dispute resolution. 
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New statutory minimums 

• Unwaivable right to refer a “dispute” “at any 
time” (by all parties, not just payees) 

• Notice initiates 7 day appointment/briefing 
cycle,  

• Agree on adjudicator, or ANA appoints 
“impartial” “experienced” adjudicator 
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New statutory minimums 

• 28 days to decision (+14 if parties agree) 

• Inquisitorial jurisdiction, immunity 

• Binding until Award or Judgment 

 



asaasa 
ADJUDICATION AND THE  
CONSTRUCTION LIEN ACT 

New statutory minimums 

• Triggered by “Proper Invoice” 

• Back-to-back adjudications permitted 

• Multi-issue adjudications permitted 

• Multi-party yet to be confirmed 
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Who are these “adjudicators”? 
• Independent, impartial, neutral, respected 
• Members of self-governing professions: 

engineers, accountants, lawyers 
• Some grandfathered in; the rest qualified by 

examination 
• All appointments renewable periodically 
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Who are these “adjudicators”? 
• Ongoing CPD requirement likely 
• Feedback loops likely 
• May be organized into panels by type of issue: 

technical, legal, financial 
• Standard of review of decisions being 

considered carefully (Model Law etc.) 
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How much will adjudicators charge? 
• Parties can agree on the fee of the adjudicator, 

agreement encouraged 
• If they don’t, the ANA will set fee to a 

provincial scale 
• If I had to guess: around $300/hr. as of today, 

agreement depends on market rates, $500 + 
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What will an adjudication look like? 
• “Documents only” possible in simple cases 
• Oral hearing in complex cases (like an arbitration 

without the lawyers) 
• Operating assumption that hearing time divided 

equally (“chess clock”) 
• Adjudicator has “inquisitorial” jurisdiction/role 
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What will an adjudication look like? 
• No strict rules of evidence, no record of hearing 
• No appeal (Model Law challenge only possibly) 
• Party misconduct/abuse of process? Supervised 

by court system, on report of adjudicator 
perhaps 
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What will an adjudication award 
look like? 

• Written, reasoned, signed 
• Standard format possible to ensure uniform 

quality  
• Enforceable summarily as a legal debt, 

standardized forms likely 
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What will an adjudication award 
look like? 

• Non-reviewable by a court unless procured by 
fraud or patently unreasonable essentially 

• Likely binding on sureties and guarantors even 
if they are not parties 
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This is a big deal,  
how do we know it will work? 

• It has everywhere else (we’ll look at the stats) 

• Very nearly an unqualified success 
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This is a big deal, will it work? 
• The key is dovetailing it with Ontario’s:  

– Existing ADR framework (DRBs, referees, etc.) 

– Lien legislation 

– Bond wordings 

– Summary judgment mechanisms 

– Bench, bar, and self-governing professions 
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What could possibly go wrong? 
(UK) 

• Poorly trained adjudicators, “judge-itis” 
• Concurrent proceedings (lien + adjudication + 

civil?) 
• Big front end spend, adjudication by ambush 

(power imbalances), “forum shopping” 
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What could possibly go wrong?  
(UK) 

• Scooping the pool (ahead of insolvency) 

• Dueling adjudications (race to swiftest) 

• Adjudication hangovers (post-completion 
issues) 
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What could possibly go wrong? 
(Aus.) 

• Bad quality decisions leading to increased 
judicial intervention 

• Complex issues may suffer 
• Gaming & bullying the adjudicator 
• Timid exercise of inquisitorial power 
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Addressing the elephant in the 
room: adjudicator quality 

• Regulate ANAs, single Ontario ANA 

• Annual/bi-annual renewal of status with ANA 

• Registration reviewable/revocable/scalable by $ 
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Addressing the elephant in the 
room: adjudicator quality 

• High standards, disclosure, code of ethics 

• Standardized training, mandatory CPD 

• 2-way industry supported audit/feedback loops 
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Make “gaming” difficult 

• Allow adjudicator to stay concurrent proceedings 
for up to 30 days? 

• Allow adjudicator to extend lien periods, 
statutory limitations for up to 30 days? 
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Make “gaming” difficult 

• Require leave from adjudicator/court to 
discontinue and recommence an adjudication 

• Allow adjudicator to make costs awards 

• Allow a court to stay execution of award that 
would lead to insolvency of a party 
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Proper Invoice 
Notice of adjudication 

“Proper Invoice” 

Notice of Adjudication 
Naming of Adjudicator 

Response 2 - 7 calendar days 

Hearing Interim binding 
decision 

28 days min, 42 max 

Voluntary compliance or 
Suspension of work and summary enforcement through court system 

Notice of Intention to  
Withhold 7 calendar days 
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Prediction on uptake in Ontario? 
• Strong initial skepticism 
• Sharp uptake during a pilot project 
• Trial and error in first adjudications 
• Judicial acceptance in first test cases 
• Province-wide roll out 
• Parallel to UK, Aus, Singapore experience 

 
 
 
 

 
 
 



asaasa 
UPTAKE OF ADJUDICATIVE 
REFORM 
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RATE OF  
REFERRALS 
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RELATIONSHIP OF ADJUDICATIONS 
TO VOLUME OF CONSTRUCTION 
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SUBJECT MATTER OF  
ADJUDICATED DISPUTES 
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VALUE OF ADJUDICATED  
DISPUTES 
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WHO IS REFERRING 
MATTERS? 



asaasa 
WHAT PROCEDURES ARE 
THEY ADOPTING? 
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HOW TIMELY  
IS IT? 



asaasa OUTCOMES 
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WHO IS DOING THE 
ADJUDICATION? 
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HOW MUCH ARE  
ADJUDICATORS CHARGING? 
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WHAT IS HAPPENING ELSEWHERE 
IN 

• Adjudication applies to oral as well as 
written contracts 

• Adjudicators can correct clerical or 
typographical errors (a “slip rule”) 

• Much time spent thinking how to 
allocate costs, or give power to award 
costs 
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• Elimination of “Withholding Notice” 
• Introduction of the requirement for a 

contractual “Payment Due Date”, within 5 
days of which  

o Consultant issues a “Payment Notice”  
o Owner can issue a “Pay Less” counter 

notice > adjudication 
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• Elimination of the “pay when paid/pay if 
paid” clause. 

• Addition of “right to suspend works” 
clause for non-payment 

• Addition of clarified rights to recover 
“reasonable costs” arising from the 
suspension of works 
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SOME QUESTIONS 

• Should adjudication be a condition 
precedent to subsequent 
action/arbitration? 

• Should adjudicators all be appointed 
randomly, not party selected? 

• Should the province establish 
“adjudication centers”? 
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• Can an adjudicator in the right sized 
case, or case of the right complexity do 
a med/arb . . . once briefed mediate 
before deciding? 

• How does this process differ from  
o DRB procedures? 
o MOT referee procedures? 
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• Distinguishing Adjudication from 
DRBs: 

o DRBs often standing boards, 
whereas adjudicators ad hoc; 

o DRBs often three people, not one; 
o Statutory procedure, quality control 

for adjudicators, adjudications, not 
DRBs 
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SOME ANSWERS 

• Distinguishing adjudication from new MTO 
referee process: 

o Based on in depth 2011 MTO review 
o Shares desire for fairness, transparent, 

timely and principled outcomes 
o Referral to referee possible at all levels 

of tiered dispute resolution process 
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SOME ANSWERS 

• MTO referee process: 
o Longer timelines (approx. 150 – 200 or 

more days possible) 
o Costs split, decision binding until “end 

of contract” 
o 1 referee < $750k, 3 referees > $750k 
o Roster of referees through ADRIO 
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SOME ANSWERS 

• MTO referee process: 
o Shortlist procedure for referee selection, 

ranking, two chosen referees chose 
chair 

o Written, reasoned, referee decision 
within 90 days of claim referral 

o Lots to learn from MTO’s wealth of 
experience with their new process 
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SOME UNANSWERED QUESTIONS 

Thank you . . . Any questions? 
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